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SETARA 1 Appest No: V2/280-284/RA1/2021

:: ORDER-IN-APPEAL ::

'Th.e below me'ntioned appeals have been filed by the Appellants
.(hereihafter referred to as ‘Appellant No. 1 to Appél__lant No. %', as detailed in
Table below) against Orde-if-Original No. 25/D/2020-21 dated 25.03.2021
(hereinafter referred to as ‘impugned order’) paSSed ‘by the Assistant
Commissioner, Central GST, Morbi-l Division,- Rajkot Commissionerate

(hereinafter referred to as ‘adjudicating authority’) :-

Sl. Appeal No. Appellants- Name & Address of A_ppeilants
No. : _ . :

- | M/s Fresco Plus Ceramic Pvt.

1. | V2/280/RAJ/2021 | Appellant No.1 | Ltd., Survey No. 338,

i Jetapur Road, Rangpar,

Morbi - Gujarat - 363642.

Shri Manoj R. Kacharola,

2. |V2/281/RAJ/2021 | Appellant No,2 | Director of M/s Fresco Plus
. . - | Ceramic -Pvt. Ltd.,

Survey No. 338,

Jetapur Road, Rangpar, -

Morbi - Gujarat - 363642.

_ Shri Ghanshyambhai M.

‘3. | V2/282/RAJ/2021 | Appellant No.3 | Dhoriyani, Director of M/s

Fresco Plus Ceramic Pvt. Ltd.,

Survey No. 338, '

Jetapur Road, Rangpar,

Morbi - Gujarat - 363642.

Shri Ramesh P. Vadosola,

4. | V2/283/RAJ/2021 | Appellant No.4 | Director of M/s Fresco Plus

' Ceramic Pvt. Ltd.,

Survey No. 338;

Jetapur Road, Rangpar,

Morbi - Gujarat - 363642.

- Shri Rajesh P. Amrutia,

5. | v2/284/RAJ/2021 | Appellant No.5 | Director of M/s Fresco Plus

Ceramic Pvt. Ltd.,

Survey No. 338,

Jetapur Road, Rangpar,

Morbi - Gujarat : 363642.

2. The facts of the case, in brief, are that Appellant No.. 1 was engaged in
manufacture of Ceramic Floor and Wall Tiles fallj'ng‘uhde_r Chapfer Sub Heading
No. 69071010 of the Central Excise Tariff Act, 1985 and was holding Central
Excise Registration = No.AACCF2191GEMO01. Inteltigence | gathered by the
Directorate General of Central Excise Intetligence, Zonal Unit, Ahmedabad
{DGCEI) indicated that various Tile manﬁfacturers o.f" Morbi were indulging in
in connivance with Shroffs l Brokers and thereby er;gaged in large
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. Appeal No: V2/280-284/RAJ/ 2021

L

22.12.2015 at the premises of Shroffs in Rajkot . and Morbi and various

incriminating documents were seized. On scrutiny of said documents and .
Statements tendered by the said Shroffs, it was ‘_reve_aled that huge amounts of
cash were deposited from ail over India into bahk accounts managed by said
Shroffs and such cash -amounts were passed on to Tile Manufacturers through
Brokers/Middlemen/Cash Handlers. Subsequently, simultaneous searches were.
carried out on 23.12.2015 and 31.12.2015 at the premises of
Brokers/Middlemen/Cash Handlers engaged by the Tile manufacturers and

certain incriminating documents were seized.

2.1 Investigation carried out by the officers of DGCEl revealed that the
Shroffs opened bank accounts in the names of their firms and passed on the bank
account details to the Tile manufacturers through their Broi(ers/Middlemen. The
Tile manufacturers further passed on the bank account details to their
customers/ buyers with instru:ctions to deposit the'Cash in respect of the goods
sold to them without bills into these accounts. After depositing the cash, the
customers used to inform the Tile manufacturers, who in turn would inform the
Brokers or directly to the Shroffs. Details of such cash deposit along with the
copies of - -pay-in-slips were oommunicated to the '_ manufacturerjs_ by the
Customers. The Shroffs on confirming the receipt of the cash in their bank
accounts, passed on the cash to the Brokers after deducting their commission
from it. The Brokers further handed over the cash to the Tile manufacturers
after deducting their commission. This way the sale proceeds of an- illicit
transaction was routed from buyers of goods to Tile manufacturers through

Shroffs and Brokers.

2.2 During scrutiny of documents seized from the premises of Shroff i.e. M/s.
Maruti Enterprise, Ra]kot and Shri Thakarshi Premji Kasundra, Broker it was
revealed that the said Shroff had received total amount of Rs. 64 17,280/- in
their bank accounts during the period from June,e 2015 to November 2015
_ which were passed on to Appellant No. 1 in cash "through Shn Thakars_hl PI‘EITI]I
Kasundra, Broker. The said amount was alleged to be sale proceede of- goods
r_ernoved ctandestinely by Appellant No. 1. . | - |

3. Show Cause Notice No. DGGI/AZU/Group-C/Fresco/36-77/2019-20 dated
29.10.2019 was issued to Appellant No. 1 calling them to show cause as to why
Central Excise duty amounting to Rs.7,98, 450/ should not be demanded and
recovered from them under proviso to Section 11A(4) of the erstwhile Central
e 1944 (hereinafter referred to as “Act”) along with interest under
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- Appeal No: V2/280-284/RA)/2021

Section 11AA of the Act and also proposing impositinn of penalty under Section
11AC of the Act and fine in lieu of confiscation under Section 34 of the Act. The
Show Cauysé Notice also ;s_ropoSed i;nposition of penalty upon Appellant Nos. 2 to
Appellant- No. 5 under Rule 26(1) of the Central Excise Rules, 2002 (hereinafter
referred to as “Rules”).

3.1 The above. said Show Cause Notice was adjudicated vide the impugned
order wherein the demand of Central Excise duty amountmg to Rs.7, 98 ,450/-
was confirmed under Section 11A(4) along with interest under Section 11AA of
the Act. The impugned order imposed penalty of Rs.7,98,450!- under Section
11AC of the Act upon Appellant No. 1 with option of reduced penalty as
envisaged under provisions of Section 11AC of the Act. The impugned order also
imposed penalty of Rs.50,000/- each upon Appel.lant No. 2 to Appellant No. 5
" under Rule 26(1) of the Rules. '

4.  Being.aggrieved with the impugned order, Appellént Nos. 1 to 5 have
preferred appeals on various grounds, inter alia, as below :-

'Agpeuagt No. 1:-
() The ad]udlcating authority has relied upon Statements of Shroff,

Mlddleman/ Broker and Partners while conﬁrming the demand raised in
the show cause notice. However, the adjudicating authonty has passed

~ the order without allowing cross examination of Departmental

- witnesses in spite of specific request made for the same. It is settled
position of law that any statement recorded under Section 14 of the
Central Excise Act, 1944 can be admitted as evidence only when its
authenﬁ_icity is established under provisions of Section 9D(1) of the Act

and relied upon following case laws:

(a) M/s. J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).

(b) M/s Jindal Drugs Pvt-Ltd : - 2016 (340) ELT 67 (P&H)
* (c) M/s. Ambike International - 2018 (361) ELT 90 (P&H)

{d) M/s. G-Tech Industries - 2016 (339) ELT 209 (P&H)

{e} M/s. Andaman Timber Industries - -« 2015-TIOL-255-5C-CX

() M/s. Parmarth Iron Pvt. Ltd - 2010 (255) ELT 496 (All.)

(i)  In view of the provisions of Section 9D of the _Central Excise Act, 1944
and settled position ‘of law by way of above referred judgments, since
cross examination of departmental witnesses were not allowed their

statements cannot be. retied upon while passing the order and
determining the duty amount payable by it. Especially when, there is
no other evidence except so called oral evidences in the form of those
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(iii)

(iv)

" Appeal No: V2/280-284/RAJ/ 2021

statemenis, and un-authenticated third party private records.
Therefore, in view of the above, impugned order passed by the
learned Joint Commissioner is liable to be set aside on this ground too.

That the demand is raised based only on records recovered from

_ broker/middleman Shri Kasundra of Morbi which are relied upon at Sr.

No.54 of Annexure-RUD of the SCN with other similar irrelevant
documents; that thus demand is raised on third party private
unauthentic data; that it is nowhere forth cofning who had pfepared
the same and why same was prepared; that the séid pages are
illegible, unsigned, does not show frbm where same were
recovered/seized and also appears to be in different hand writing and
may be written by different persons; that Anne)iufe-B to Show Cause
Notice is said to have been prepared on the basis of said pages
recovered from said middleman/brokers only; that though it is stated
that same is prepared on the basis of records recovered from Shroff
vis. M/s. Nitinbhai (Maruti Enterprise), Ra]kot however for the entries
mentioned under various columns of Annexure-B had no reference of .
seized documents and page number of the seized .documents nor

- Panchnama under which seized documents are relied upon nor copies

-of such pages supplied with the SCN.

Tha.t the adjudicating authority based oh the scan copy of certain bank
accounts ~of Shroff and scan copy of private- records of
middleman/broker and general statements of Shroff and middleman/
broker tried to discard vital discrepancies raised by the. appellant
without any cogent grounds. There is no link between the bank
accounts of ‘Shroff and private records of middleman/ brokef.
Therefore, in absence of receipt of cash by the Shroff, link of such
payrﬁent to middleman/broker and payrflent of cash to a'ppellant, it is
erroneous to uphold thé éllegations against appellant. He not only
failed to'judge the allegatibns, documentary e\}idencei; and defente'

. neutrally but also failed as quasi-judiciai authority and following

principal of natural justice by passing speaking order as well as
following judicial dlsc1pl1ne too. Therefore, impugned order passed by

him is hable to be set aside on this ground t0o.

That the adjudicating authority has not neutrally evaluated the
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(vi)

(vii)

Appeal No: ¥2/280-284/RA}/ 2021

o e _ Ha

. general Statement's' of Shroff, Middleman/Broker, scan copy of private

records of M/s Maruti Enterprise and Shri Thakarshi Kasundra, broker
reproduced in the 5CN.. He has not seen that Shri Ghanshyam
Maganbhai Dhoriyani, Director of Appellant, has filed affidavit dated

1 01.07.2020 to ‘the effect that they have never sold goods without

invoice and without payment of duty of excise; that they have not

_ received any cash as mentioned in SCN from any person.

That in the entire casel except for so called evidences of teceipt of
money from the buyers of tiles that too without identity of buyers of
the goods as well as .identity of receiver of such cash from the
middleman, no other evidence of manufacture of tiles, procurement of
raw materials including fuel and power for 'manufacture of tiles,

~-deployment of staff, manufacture, transportation of raw materials as

well as finished goods, payment to-all including raw material suppliers,
transporters etc. in cash, ho inculpatory statement of manufacturer

viz. appellant, no statement of any of buyer no statement of

'tt:or:jotters who transported raw materials, who transported finished

tc. are relied upon or éven available. It is settled position of
law that in absence of such evidences, grave allegations clandestine
_remoyal cannot sustaln. It is also settted position of law that grave
allegation of clandestine removal cannot sustain on the basis of

assumption and presumption and relied upon following case laws:

(a) Synergy Steels Ltd. - 2020 (372) ELT 129 (Tri.- Del.) -
(b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri.- Del.)
(c) Aswani & Co. - 2015 (327) ELT 81 (Tri.-Del.)
- (d) Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 250 (Tri.- Del.)
(e} Shree Maruti Fabrics - 2014 (311) ELT 345 (Tri.- Abmd.)

That it is not a matter of dispute that Tiles were notified at Sr. No. 58 |
and 59 under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008 as
amended issued under Section 4A of the Central Excise Act, 1944,

- Accordingly, as prcnnded under Section 4A ibid duty of excise was
" payabte on the retail sate price declared on the goods less permissible

- abatement @ 45%." Thus, duty of excise was payable ® 12.36% (upto

-28.02._201 5) and @ 12.50% with effect from 01.03.2015 on the 55% of

retail sale price (RSP/MRP) declared on the.goodsf packages. That the

'investi,'sjation has nowhere made any attempt to find out. actual
| qﬁantity of tiles manufactured and cleared 'clapdestinely. No attempt

yvas made to khow whether goods were cleared. with declaration of
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Appeal No: V2/280-284/RA1/2021

RSP/MRP or without declaration of RSP/MRP on the goods/packages. -
There is no evidence adduced in the‘-impugned show cause notice
about any case booked by the metrology department' ol’ various states
across India against appellant or other tile manufacturers that goods
were sold by it without declaring RSPIMRP Though there is no

‘evidence of manufacture and clearance of goods that too without

declaration of RSP/MRP it is not only alleged but also duty is assessed
considering the so called alleged realised value as abated value
without any legal backing. Neither Section 4A ibid nor rules made
there under prevides like that to assess duty by taking' realised value
or transaction value as abated value and the investigation has failed to
follow the said provi'sions. Therefore, sake of argument it is presumed
that if RSP/MRP was not declared on packages then also it lhas to be
determined in the prescribed manner i.e. as per Section 4A(4) read
with Rute 4(i) of Central Excise (Determination of Retail Sale Price of
Excisable Goods) Rules, 2008 and not by any other manner. As per the
said provisions, highest of the RSP/MRP declared on the goods during:
the previous or succeeding months is to be.taken for the purpose of
assessment and in absence of other details of qaan':ity etc. such
realised value duty cannot be quantified. In any case duty has to be

calculated after allowing abatement @ 45%.

(viii)

That all the allegations are baseless and totally unsubstantiated,
therefore, question of alleged suppression of facts etc. also does not
arise. None of the. situation suppression of facis, wilful mis—statement,
fraud, collusion etc. as stated in Section 11A(4) of the Central Excise
Act, 1944 exists in the instant case but it is alleged suppression of
facts in the impugned notice based on the above re'ferfed ‘general

allegation.

Appellant Nos. 2 to 5:-

(i)

Their firm has already filed appeal against the impugned order
as per the submission made therem_ contending that impugned
order is liable to be set aside in limine and therefare, order
imposing penalty upon them is also liable to be set aside. -

That it is a settled position of law that for imposition of penalty
under Rule 26, inculpatory Statement of concern person must be

recorded by the investigation. However, in the present case, no
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statement was recorded during ihvestigation and hence, no penalty
can be imposed under Rute 26. -

(iii) That no penalty is imposable upon them under Rule 26(1 ) of the
~ Central Excise Rules, 2002, as there is no reason to believe on their
part that goods were liable to confiscation. |

(iv) That there is no single documentary evidence to sustain the
allegations; that the seized documents are not at all sustainable as
evidence for the reasons detailed in reply filed by the -Abpellant
No. 1. Investi'gating officers has not recorded statement of any
buyers, transporter, supplier etc. Allegation of clandestine
manufacture and removal of goods itself is fallacious.

(v} That even duty-demand has been worked out based on adverse

- inference drawn by investigation from the seized documents which
itself are not sustainable evidence foi‘_vérious reasons discussed by
their firm i.e. Appeliant No.1 in their reply; that under the given
cif_cumStances no penalty can be imposed upon them under Rule
26 ibid and relied upon the following case laws: '

(a) Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Delhi)
(b) Aarti Steel Industries - - - 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmal Inductomelt Pvt. Ltd. - 2010 (259) ELT 243 (Tri. ‘Dethi)

(vi) Inview of above, no penalty is'imposable upon them under Rute 26

of the Central Excise Rules, 2002.

5. Personal Hearmg in the matter was scheduled in \nrtual mode on
08.06.2022. Shn P.D. Rachchh, Advocate, appeared on behalf of Appellant Nos.
1 to 5. He reiterated the submissions made in appea_l r_nemoran_da as well as in
sjrnopsis submitted during hearing. He further stated that Kasundra Kaka,
Broker, had taken names of ‘PRESCO’ and the same cennot be attributed to their

firm.

6. | have carefully gone through the facts of the caée, the impugned order,
the appeal memoranda and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts
~ of this case, eonfirhing demand on Appellant No. 1 and imposing penalty on
Appellant Nos. 1 to 5 is correct, legal and proper or not. o

7. On perusat of records, ! find that an offence case was booked. by the
ofﬁcers of Directorate General of Central Excise Intelligence, Ahmedabad
xgainet Appellant No. 1 for clandestine removal of goods Slmultaneous searches
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carried out at the premises of Shroff / Brokers / Middtemen sitiated in Rajkot
and Morbi resulted in recovery of various incriminating documents indicating
huge amount of cash transactions. On the basis of i‘nvestigation carried out by
the DGCEI, it was alleged that various Tile manufacturers of Morbi were indulged
in malpractices in conh'ivance with Shroffs / Brokers and thereby engaged in
large scale evasion of Central Excise duty. During investigation, it was revealed
by the investigating officers that the Tile manufacturers sold goods without
payment of duty and collected sale proceeds from their buyers in cash through
said Shroff/Brokers/ middiemen. As per the modus operandi unearthed by the
DGCE!, the Tile manufacturers passed on the bank account details of the Shroffs
to their buyers with instructions to deposit the cash in respect of the goods sold
to them .without bills into these accounts. After depositing the cash, the buyers
used to inform the Tile manufacturers, who in turn would inform the Brokers or
directly to the Shroffs. Details of such cash deposit along with the copies of pay-
in-slips were communicated to the Tile'menufacturersf by the Customers. The
Shroffs on confirming the receipt of the cash in their bank accounte, passed of
the cash to the Brokers after deducting their commission from it. The Brokers
further handed over the cash to the Tile manufacturers after deducting their
commission. This way the sale proceeds was allegedly routed. through
Shroffs/Brokers/ middlemen. .

8. | find from the case records that the DGCEI had covered 4 Shroffs and 4
brokers/ middlemen during investigation, which revealed that 186 manufacturers
were routing sale proceeds of illicit transactions from the said
Shroffs/Brokers/Middtemen. | fmd that the DGCEl has; inter alia, relied upon
evidences collected from the prermses of M/s Maruti Enterprlse, Rajkot, Shroff,
and Shrj Thakarshl PI‘EI_TI]I Kasundra, Morbi, Broker, to allege clandestine removal
of goods By the Appellants herein. It is settled position of law that in the case
involving clandestine removal of goods, initial burden of proof is on the
Department to prove the charges. Hence, it would be pertineht to examine the
said evidences gathered by the DGCE! and relied upon by the adjudicating
“authority in' the impugned order to confirm the demand ef Central Excise duty.

8.1. | find that during search carried out at the offlce premises of M/s. Maruti
Enterprises, Ra]kot Shroff on 22.12.2015, certain prwate records were seized.
The said private records contained bank statements of various bank accounts
operated by M)s Maruti Enterprise, sample of. which is reproduced in the Show
; N find that tl"se said bank statements contained details like
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particutars, depoeit amount, initiating branch code etc. Further, it was
mentioned in handwritten form the name of city from where the amount was

-deposited and. code name of concemed rnlddlemen/Broker to whom they had

handed over the sald cash amount

8.2 | have gone through the Statement of Shi Nitinbhai Arjanbhai Chikani,
actual owner of M/s Maruti Enterprise, Rajkot, recorded on 24.12.2015 under

Section 14 of the Act. In the said statement, Shri Nltlnhhal Arjanbhai Chikani, -

inter alia, deposed that,

- “Q.5 Please give the details about your work in M/s Maruti Enterprise, Plot
‘no. 33, Udaynagar street-1, Mavdi main Road, Rajkot. M/s India Enterprise,
Plot No. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s MARUTI
Enterprise, Office No. 110, Handarshan Arcade, 150 Ft. Ring Road, Rajkot.

A.5 Though, I am not the owner of the above mentioned firms but I looked
after all the work of M/s Maruti Enterprises (now closed), M/s India enterpnse
and M/s MARUTI entetprise with the help of staff. Basically, our work is to
receive the cash amount in our 9 bank accounts of the aforesaid firms.

These Bank accounts were opened during the period from March 2015 to June
2015. All the bank accounts of M/s Maruti Enterprise were closed on
: December 2015 except one account of Bank of India.

We have opened the above mentioned 9 bank accounts and gave the details of
these accounts to the middleman located in Morbi. The middleman are workmg
on behalf of tile manufacturers located in Morbi. These middleman then gives
our bank details to the tiles manufacturer of Morbi who in turn further passes
these details to their tiles dealers located all over India. '

The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic tile manufacturers who in turn inform the middieman. The middle
man then inform us about the cash deposited and the name of the city from
where the amount has been deposited. We check all our bank accounts through
‘online banking’ systems on the computer installed in our office and take out
the printout of the cash amount deposited during the eatire day in all the
accounts and mark the details on the printouts. On the same day latest by 15:30
hrs, we do RTGS to M/s Siddhanth Agency in lieu of the RTGS, M/s
Siddhanath Agency gives the cash amount. The said cash is then distributed to
concern middleman.

Q.6 Please gwe the details of persons who had deposned the amount in your
firms namely M/s Maruti Enterpnse, M/s India Enterpnse and Mfs MARUTI

Enterprise ?

A:6 We are not aware of any persons who had deposited the cash amount in
our bank accounts. The céramic tile manufacturers direct the said parties to
deposit the ainount in cash in these accounts, As already stated above, we had
given our bank account details to the middle man who had in turn given these
numbers to the tile manufacturers.” : .

e -gone through the Statements of .Shri"Thakarshi-. Premyji Kasundra,
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Morbi, recorded on 24.12. 2015 and 28.12. 2015 under Section 14 of the Act. In _
the said statements, Shn Thakarshi Premji Kasundra inter alia, deposed that
Statement dated 24, 12 '701 5:. '

Q I: Plcase explain the busmess activities of M/s. Gayam Enterprise, Morbl

A.i:  M/s. Gayatri Enterprise, Morbl is running business as a broker since
November, 2011. T am handling all the day to day work of the firm including
Accounts. My firm is working as a middleman between Shroffs and
my clients, who are Ceramic Tile manufacturers/Traders.” In this
regard, my said clients approach me and inform that their certain amount of
money has been deposited by their customers in the accounts of my
Shroffs. Accordingly, I approach concemed Shroff to deliver the cash
amount to me for subsequent distribution to my clients. For this work, 1
generally charge Commission (@ 0.05% of the amount, so distributed to the
concerned Manufacturers/ Traders. I further explain in detail that my Shrotfs
have given me a bank account number and the said number was given by me to
my clients. Accordingly, dealers/buyers of the tile manufacturers (who are my
clients) deposit the cash amount in the said account of  the
Shrofts as per the instructions of the Ceramic Tile manufacturers. My clients
then inform me about the cash deposited and the name of the city from where
the amount has been deposited. And once the said amount is deposited in the
account of my Shroffs, my work is to receive the cash from the Shroffs and
deliver the same to my clients. I further state that generally Shri Nitinbhai A.
Chikhani of M/s. Maruti Enterprise & M/s. India Enterprise, Rajkot, used to
deliver the cash to me. My Shroffs are M/s. Maruti Enterprise and M/s. India
Enterprise, Rajkot, which is operated by Shri Nitin A. Chikhani & M/s. Ambaji
Enterprises and M/s K.N. Brothers, both situated at Rajkot which is opemted by
Slm Lalitbhai Gangwani.-

Q.3: Please produce all documents/files/diaries/registers. ‘pertaining to aforesaid
business activity of your firm namely M/s. Gayatri Enterprjse Morbi for the
period from mceptlon of the firm to till date.

A.3: I produce herewith one “Office time” make Notebook containing pages
from 1 to 160. The said notebook contains the details of cash amount received
from the Shroffs for distribution of the same io my clients i.e. Ceramic Tile
manufacturers/Traders, for the period from 24.11.2015 to 21.12.2015. I further
explain the details shown at Entry No. 1 at the left side of Page No.1 of the said
Notebook as under:

2758040 shiv 23-11 TPK

The first column “2758040™ represents the amount received from Shn Nitin

Chikani of M/s. India Enterprise, Rajkot {shiv). The second column “shiv”

represents the code niame given to Shri Nitin Chikani. The third column “23-117

represents the date of transactnou The forth column “TPK” represents the short
abbreviation of my namie.

- In viéw of the above, | state that on 23.11 2015 I have received Rs. 27,58.,040/-
from my shroff namely Shri Nitin Chikani.

ow, Fexplain the details show at entry No. 3 at the right snde of Page No. 1 the

i

Notebook as under:
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1497730 . - Alive  Chandresh @ )

The first column 497730° represcnts the amount pald to Shri Chandresh of M/s
Alive Ceramics. :

" The second column ‘Alive’ represents the code name grven to the Ceramic tile
manufacturer

The third column ‘Chandresh’ represents the name of the person who collected
the amount on behalf of the ceramic tile manufacturer.

The fourth coiumn -(3) represents the number of entries of the cash amount
made by the customers of ceramic tile manufacturcr

In the same manner, the other entries have been made durmg the course of
regular business in thts notebook

Statement dated 28.12.2015;

Q.4. Please state who has made the entries in. these 28 records consrstmg of
Diaries and why these entries have been made‘7l

A.4. | have personally made the entries in all these 28 diaries. On some pages,
" the writing may be different. Those entries have been made by my son

whenever I am out of station or in the office. These entries pertains to the cash
' received from the various Shroff and cash paid to the Ceramic Tile
i manufacturers. ' '

'Q.5. Two types of records are maintained by you. One in the Writing pads and
other is in Pocket small diaries. Please explain what they contains?
A.5. 1 am first explaining the details mentioned in the Writing pads. The
Writing pads contain the details received from the Ceramic Tile manufacturers.
The manufacturers or his representative calls me in the morning or noon and
inform the amount of cash deposited from a particular city or sometimes the
amount to be deposited in cash on that day from a particular city. The amount
is then entered on the respective pages in ‘thousands™ ie. ‘000" are to be added.
If the amount is in thousand and hundreds then it is differentiated with /. For
.example Rs. 8800/- is written as 8/8 and in that case ‘00" are to be added. Then
- the name of the city is mentioned from where the amount is to be received.
Lastly the name of the account is mentioned in code word i.e. the name of the
Bank and or details of the account holder or his firm's name. After that will
call the respective Shroff and inform him the account name and the name of
" city from where the amount is to be received and when he confirms the receipt.
- we put a code mark viz *Star’, Triangle’ and ‘X in a circle’ against that entry.
Different code mark has been allotted to different Shroffs. For example “Star”
has been allotted to Shri Lalit Gangwani of Rajkot, “Triangle’ ‘has been ailotted
.- to Shri Nitin Chikani of Rajkot and ‘X in a circle’ has been allotted to Shri
Sandeep of Jamnagar. "

9. On analyzing the documentary evidences collected during search at the
pretnises of M/s Maruti Enterprise, Rajkot, a Shroff, and Shri Thakarshi Premji
_ Kasundra, Morbi, = broker/ middleman, as well as deposition 'made by Shri
i il Qai. Arjanbhai Chikani of M/s Maruti Enterprise, and Shri Thakarsm Premji

thelr respective Statements recorded under Section 14 of the Act, |
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find that customers of Apbellant No. 1 had _deposited cash amount-in bank

accounts of Shroff M/s Maruti Enterprise, Rajkot, which was converted into cash
by them and handed over to Shri Thakarshi- Premji. Kasundra, Morbi,
Broker/Middieman, who admlttedly handed . over the Sald cash amount to
Appellant No. 1. ' '

9.1 On examining the Statements of Shri Nitinbhai Arjanbhai Chikani of M/s
Maruti Enterprise and Shri Thakarshi Premji Kasundra, Morbi, it is apparent that
the said Statements contained plethora of the facts, which are in the knowledge
of the deponents only. For example, Shri Thakarshi Premji Kasundra deciphered
the meaning of each and every entry written in the private records seized from
his premises. He also gave det‘ails of when and how much cash was delivered to
which Tile manufacturer and _e\?en concerned person who had received cash

amount. It is not the case that the said statements were recorded under duress’

or threat. Further, said statements have not been retracted. S0, véracity of

deposition made in said Statements is not under. dispute.’

9.2 | find that the Appellant No. 1 had devised such a modus opefandi that it
was almost impossible to identify buyers of goods or transporters who
transported the goods. ‘The Appellant No. 1 used to M/s Maruti "'Enterprise,
Rajk;.)t, Shroffs or Sﬁri Thak_arshi Premji Kasundra, Morbi, Middlémen, about
deposit of cash in bank eiccounts of Shroffs on receipt of communication from
their buyers and such cash' amount would reach to them through
middlemem‘brokers. When cash amount was deposited by buyers of goods in
bank accounts of Shroffs, the same was not reftected in bank statements, as

emerging from the records. So‘, there was no details of buyers available who had

deposited cash amount in bank accounts of Shroffs. This way the Appetlant No. 1-

was able to hide the identity of buyers of illicitly removed goods. It is a basic
common sense that no person will maintain authentic records of the iltegal
activities or manufacture being done by it. It is also not possible to unearth atl
evidences involved in the case. The ad]udlcatlng authority is reqmred to
examine the evidences on record and decide the case. The Hon’bte High Court in
the case of International Cylinders Pvt Ltd reported at 2010 (255) ELT 68 (H.P.)
has held that once the Department proves that“something illegal h'éd been done
by the manufacturer which prima facie shows that 1llegal activities were bemg.

f

carned the burden woutd shift to the manufactirer.

also pertinent to ;néntion that - the adjuditating authority was not
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conducting a trial of a criminal case, but was adjddicat_ing a Show Cause Notice

as to whether there has been clandestine removal of excisable goods without

payment of excise duty. In such eases, preponderance of probabilities would be .

sufficient and case is not. required to be proved beyond reasonable doubt. | rely
on the Order passed-by the Hon’ble CESTAT, Bangatere in the case of M/s.
Ramachandra Rexins Pvt. Ltd. reported as 2013 (295) E.L.T. 116 (Tri. - Bang.),
wherein it has been held that, |
- %72 In acase of clandestine activity invoiving suppression of production

and clandestine removal, it is not expected that such evasion has to be

estabhshed by the Depa:tment in a mathematical precision. After all, a person

indulging in clandestine activity takes sufficient precautxon to hide/destroy the

evidence. The evidence available shall be those left in spite of the best care

taken by the persons involyed in such clandestine activity. In such a situation,

the entire facts and circurnstances of the case have to be looked into and a

| decision has 16 be arrived at on the yardstick of pteponderance of probability’
and not on the yardstick of ‘beyond reasonable doubt’, as the decision is being
rendered in quasi-judicial proceedings.” | o

9. 4' I also rely on the Order passed by the Hon’ble Tribunal in the case of
M/s. AN, Guha & Co. reported in 1996 (86) E.L. T 335(Tri )s wherein it has been
held that, '

“In all such cases of clandestme removal, it is not possible for the Department
to pmve the same with mathemancal precision. The Department is decmed to
have discharged their burden if they place so much of evidence wluch prima
 facie, shows that there was a clandestine removal if such evidence is produced
by the Department Then the onus shifts on to the Appellants to prove that

- there was no clandestine remov.

10.  After careful examination of evidences avaitable on record in the form of
documentary -evidences as well as oral evidence, | am of the considered opinion
“that the Department has discharged initial burden of proof for alleging
clandestme removal of goods and the burden of proof shifts to the assessee to
estabhsh by independent evidence that there was no clandestine removal and
the assessee cannot escape from the rigour of law by picking loopholes in the
evidence's placed by the Department. | rely on the decision rendered by the
Hon’bie Madras High Court in the case of M/s. Lawn Textile Mills Pvt, Lid.
ERmted as 2018 (362) E.L.T. 559 (Mad.), whereln it has been hetd that:
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“30. The above facts will clearly show that the allegation is one of
clandestine removal. It may be true that the burden of proving such an
allegation is on the Dcpm'tment However, clandestine removal with an '
intention to evade payment of duty is always done’in a secrct maniner and not’
as an open transaction for the Departmcnt to 1mmedxately detect the same.
Therefore, in case of clandestine removal, where secrecies involved, there
may be cases where direct documentary evidence will not be available.
However, based on the seized records, if the Department is able to prima facie
establish the case of clandestine removal and the assessee s not able 10 give
any plausible explanation; for the same, then the allegation of ¢landestine
removal has to be held to be proved. In other words, the standard and degree
of proof, which is required in such cases, may not be the same, as in-other

cases where there is no allegation of clandestine removal.” ' .

11. The Appellant | has contended that since cross. examination of
Departmental witnesses were not allowed, their statements cannot be relied
upon while passing the order and determining the duty amount payable by it. In
this regard | find that the Appellant No. 1 had sought cfoss examination of Shri
Thakarshi- Premji Kasundra, Morbi during the course of ad]udlcatlon The
adjudicating authonty denied the request of cross examination by observmg in
- the impugned order, mter alia, as under:

“16.2 Further, I find that in their respective statements, Handlers/Persons of

Shroff i.c. M/s Maruti Enterpnse, Broker- Shri Kasundra Kaka have admitted

their respective role in this case, under Section i4,of the Centml Excisé Act,

1944, voluntarily, which is binding on them and relied upon in the case of - ‘

noticee. Further, I find that all the aforesaid persons have not retracted their )

statements. Therefore, the same are legal and valid ‘piéces of evidence in the

‘eyes of law. Further, I find that the facts available on record and relied upon in

the Show Cause Notice aré not only in the form of oral evidences i.e.

Statemem_ of Shroff/ Broker (Middleman) etc. but also backed by

documeniary evidences i.e. Bank Statements, Daily Sheet Writing Pad etc.

recovered / submitted by the Shroff / Broker. Therefore, 1 hold that all these

evidences are correctly relied upon in the Show Cause Notice by the

investigation agency and is therefore valid.

16.3 Fu:ti)é-n”, I find that It is a settled legal position that cross examination is

not required to be allowed in all cases. The denial of opportunity of cross-

rination does not vitiate the adjudication proceedings. In this regard, I
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place reliance upon the judgement of Hon'blo High Court of Madras in the
case of Commissioner of Central Excise Salem Vs M/s Erode.Annai_ Spinning
Mills (Pvt.) Ltd, reported at 2019 (366) ELT647, wherein it was held that
where opportunity of ‘cross examination was not allowed, the entire
proceedings will not be vitiated. ... ...”"

11.1 | find that none of the Statements of Shroff/ Middleman/Broker recorded
during investigation have been retracted nor there is any allegation of duress or
threat during recording of Statements. Further, Shroff/Middleman/ broker have
no reason to depose before the investigating officers something which is
contrary to facts. it is also pertinent to mention that the present case was not
one off case involving clandestine removal of goods by Tile manufacturers of
Morbi. it is on record that DGCEl had simultaneously booked offence cases

-against 186 such manufacturers for evasion of Central Excise duty who had

adopted similar modus operandi by routing sale proceeds_of illicitly cleared
finished goods .thi’ough Shroffs / Middlemen/brokers. It is also on records that
out of said 186 manufacturers, 61 had admitted to the allegations and had also
paid duty evaded by them. So, the documentary evidences gathered by the

' lnvesﬂigating ofﬁcers from the premises of Shroffs / middlemen contained trails

of ilticitly rernoved goods and preponde_rance of probability is certainly against
Appetlant No. 1. It has been consistently held by the high'ef'appellate fora that
cross examination is not mandatory and it depends on fact's of each and every
case. | rely on the decision rendered by the Hon’ ble Bombay High Court in the
case of M/s. Patel Engineering Ltd reported as 2014 (307) E.L. T 862 (Bom )s
wherein it has been held that: :

“23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of
cross examination can be asserted. Further, ds held above which rule or -
principle of natural justice must be applied and followed depends upon several -
factors and as enumerated above. Even if there is denial of the request to cross
examine the witnesses in an inquiry, without anything more, by such denial
- alone, it will not be enough to conclude that principles of natural justice have
. been violated. Therefore, the judgments relied upon by Shri Kantawala must be
seen in the factual backdrop and peculiar circumstances of the assessee’s ease

" before this Court.”

11.2 By following the above decision and conSidén‘ng the facts of the case, |
hold-that the adjudicating authority has not erred by not acceding request for

cross ekamination of the witnesses, as sought by Appellant No. 1.

e Appellant has contended that in the entire case except for so called
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_ evidences of receipt of money from the buyers of tiles through Shroff/ e

Middlemen/ Broker, no other evidence of rnah_ufacture of tiles, procurement of
raw materials including fuel and power for manufacture of tiles, depleyrhent of
staff, manufacture, transportation of raw niaterials_as_ well as finished goods,
payment to all including raw material suppliers, traﬁsporters etc. in cash have
been gathered. The Appellant further contended that no statement of any of
buyers, transporters who transported raw materiats and finished goods etc. are
relied upon or even available. It is settled position of law that in absence of such
evidences, grave allegations of clandestine remdval cannot sustain and relied

upon various case laws.

12.1 | find that the investigating officers gathered eVide_nces from the premises

of M/s Maruti Enterprise, Rajkot, a Shroff or Shri Thakarshi Premji Kasundra,
Mo'rbi, Middlemen, which indicated that Appellant No. 1 routed sales proceeds of
illicitly removed goods through the said Shroffs and Middlemen/Broker. The said
evidences were corroborated by the depositions made Shri Nitinbhai Arjanbhai
Chikani of M/s Maruti Enterprise and Shri Thakarshi Premji Kasundra, -Morbi
during the course of adjudication. Further, as discussed supra, Appellant No. 1
had devised such a modus opefandi that it was difficult to identify atl bt}yers of
goods or transporters who transported the goods. ‘In catena of deeisibhs, it has
been held that in cases of clandestine removal, it is not possible to unearth atl
the evidences and Department is not required to prove the case with
mathematical precision. | rely on the Order passed by the Hon’ble CESTAT,

Ahmedabad in the case of M/s. Apurva Aluminium Corporation reported at 1996,

(261) E.L.T. 515 (Tri. Ahmd.), wherein at Para 5.1 of the order, the Tribunal has
held that :

“Once again the onus of proving that they have accounted for all the goods
produced, shifts to the appellants and they have failed to discharge ‘this
burden. They want the department to show challanwise details of goods
transported or not transported. There are several decisions of Hon’ble
Supreme Court and High Courts wherein it has been held that in such
clandestine activities, only the person who indulges in such activities knows
all the details and it would not be possible for any investigating officer to
uncarth all the evidences required and prove with mathematlcal precision, the
evasion or the other illegal activities™.

13.  The Appellant has contended that the adjudicating authority has not

neutrally evaluated the evidences as well as subm:ssaon made by it but heavily
relied upon the general statements of Shroff Mlddleman/ Broker, scan copy of

private records of M/s. Maruti Enterprise, Rajkot and Shri Thakarshi Kasundra,

produced in the SCN. He has not seen that Shn_ Qhanshyam Maganbhai
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Dhoriyani, Director of Appellant, has .filed a’ffidavi-t dated 01.07.2020 to the
effect that they have never sold goods without invoice and without payment of
duty of excise; that they have not received any cash as mentioned in'SCN from-
any person. | ' | |

13.1 | have gone through the Affidavit dated 01.07.2020 filed by Shri
Ghanshyam Maganbhai Dhoriyani, who is Appellant No. 3 herein, contained in
appeal memorandum.- | find that as narrated in Para 3 of Show Cause Notice,
sum_mcﬁs- was issued to the Appellant by the investigating authority on
07.01.2019 to produce various documents and to 'give oral evidence but they did
not appear. Thus, opportunity was given to the Appellant to explain .their
positibn.-However, they chose not to avail the'opport'unity It is apparent that
filing affidavit after issuance of Show Cause Notice is merely an afterthought and

It has no bearing on the outcome of this case.

14.  Appellant No. 1 has contended that Shri Thakarshi Kasundra, Broker, had
taken name of ‘PRESCO’ and the same cannot be attributed to their firm. In this
regard, it is .obs_erv_ed that name ‘Presco’ taken by Shri Thakarshi Kasundra in his
Statement pertained to M/ s Fresco Ceramic, a different firm. It is further
obs';e'f\"fé’di}rom Para 9.4.4 to Para 9.4.6 of the Investigation Report annexed with
Show Cause Notice that during the course of investigation, Shri Thakarshi Premji
Kasundra had revealed names of all manufacturers, including name of Appellant
No.1, during decoding of diaries/ sheets maintained by him. It was identified by
Shri 'lé'hakars_hi ‘Kasundra during investigation that cash was handed over to Shri

' _Doriyani of Appellant No.1. Thus, demand is raised on the basis of documentary

evidences collected from the premises of Shri Thakarshi Premji Kasundra,

broker. |, therefore, discard this contention as not sustainable,

15. In view of the above, the various contentions raised by Appeltant No. 1
are of no help to them and they have failed to discharge the burden cast on
them that they had not indulged in clandestine removal of goods. On the other
hand, . the Department has adduced sufficient: oral. and documentary
corroborative evidences to demonstrate that Appellant No 1 indulged in
clandestine .removal of goods and evaded payment of Central _Excise duty. |

therefore, hold that confirmation of demand of Central Excise- duty amount of
Rs.7,98,450/ - by the adjudicating authority is correct, legal and proper. Since
demand is confirmed, it is natural consequence that the confirmed demand is
2d to be paid along with interest at applicable rate under Section 11AA of
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the Act. |, therefore, uphold impugned order to pay interest on confirmed

demand.

16. The. Appellant has 'i;on't'endéd 'tlch'a_t' Tiles were notified at Sr. No. 58 and 59
under Notification No. '49/2008-C.E.(N.T.) dated 24.12.2008, as amended, issued
under Section 4A of the Act and duty was payabte on the retait sale price

declared on the goods less abatement @45%. Though t’here’ is no evidence of

manufacture and clearance of goods that too _wif:hout declaration of RSP/MRP,
duty is assessed considering the so calted alleged realised value as abated value

without any legal backing. The Appetlant further contended that duty is to be’

determined as per Section 4A(4) of the Act read with Rule 4(i) of Central Excise
(Determination of ‘Retail Sale Price of Excisable Goods) - Rules, 2008, which
provided that highest of the R5P/MRP declared on the goods during the previous

or succeeding months is to be taken for the purpose of assessment.

16.1 1 find it is pertinent to examine the provisions. contained in Section 4A of
the Act, which are reproduced as under:

“Section 4A. Valuation of excisable goods with reference to retail sale price.-
(1) The Central Government may, by notification in the Official Gazette, .
specify any goods, in relation to which it is required, under the provisions of
the [Legal Metrology Act,, 2009 (1 of '?010)] or the rules made thereunder or
under any -other law for the time bemg in force, to declare on the package
thereof the retail sale.price of such goods to which the provisions of sub—
section (2) shall apply. - -

(2) Where the goods specified under sub-section (1) are excisable goods and

are chargeable to duty of excise with reference to-value, then, notwithstanding

anything contained in section 4,-such value shall be deemed to be the retail

sale price declared on such goods less such amount of abatement, if any, from

such retail sale price as the Central Government may atlow by notification in

the Official Gazette.”
16.2 | find that in terms of the Legal Metrology Act, 2009, retail sale price is
required to be declared on packages when sold to retail customers. This would
mean that when g'odds are sold to customers, other than "re'tail customers, like
institutional customers the provrs:ons of Legal Metrology Act, 2009 would not be

applicable.

16.3 _On_ examining the'present caﬁe in backdrop of above provisions, | find that
Appeltant No. 1 has not produced any evidences that the -goods. were sold to

retail customers. 'Further a$ discussed above, Appellant No.1 had adopted such

a modus operand1 that 1dent1ty of buyers coutd not be ascertained during
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2009 itself is not confirmed, it is not posSible to extend benefit of abatement
under Section 4A of the Act. Even if it is. presumed that all the goods sold by
Appellant No.1 were to. retall. cus!;omefs -then. also what was realised through
Shroff/Middlemen canndt be cdhﬁdered as. MRP value for the reason that in
cases when goods are sold threugh dealers, . realised .value would be less than |
MRP value since dealer price is always less than MRP price.

16.4 As regards contention of Appellant No.1 that duty is to be determined as
per-Section 4A(4) of the Act rea_d with Rule 4(i) of Central Excise {Determination
of Retail Sale Price of Excisable .Goods) Rules, 2008, 1 find it is pertinent to
examine the provisions of Rule 4 ibid, which afe reproduced as under:

. “RULE 4. Where a manufacturer removes ‘the. exclsable goods specified -
. _ under sub-section (1) of section 4A of the Act, -
(a) . without declarmg the retail sale price on the packages of such goods;

or .

(b) by declaring the retail sale price, which is not the retail sale’price as
requlred to be declared under the prowsnons of the Standards of Weights and
Measures Act, 1976 (60 of 1976) or rules made thereunder or any other law

for the time being in force; or

tc) by déclaring the retail _sele pﬁce but oblitgrat_eslthe same after their

removal from the place of manufacture,

. ‘ ~then, the retail sale price of such goods shail be ascertained in the following

manner, namely :-

(i) if the manufacturer has manufactured and removed identical goods, within
a period of one month, before or after removal of such goods, by declaring the
retail sale price, then, the said declared retail sale price shall be_tajcen' as the
retail sale price of such goods : L

| (ii) 1f the retall sale pnce cannot be asoertamed in terms of clause (l), the retail
- sale price of such goods shall be ascertained bv conductmg the enquiries in
the retail market where such goods have _normally been sold at or about the

same time of the remo'val of such goods from the place of manufacturc :

Provided that 1f more than one retail sale price is ascertmned under clause (i)

e (i1), then the hlghcst of the retail sale price, so ascertained, shall be
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taken as the retail sale price of all such goods.”

16.5 1 find that in the present case, the Appellant No. 1 has not derrl_onstrat_ed
as to how their case is covered by any of the situation as envisaged under sub
clause (a), (b) or {c) of Rule 4 ibid. Hence, provisions of Rule 4(i) ibil:l is not

applicable in the present case.

16.6 In view of above, plea of Appellant No. 1 to assess the goods under
Section 4A of the Act cannot be accepted. !

17.  The Appellant has contended that all the allegations are baseless and
totally unsubstantiated, therefore, question of alleged suppression of facts etc.
also does not arise. The Appellant further contended that none of the situation
suppression of facts} wilful mis-statement, fraud, collusion etc. as stated in
Section 11A(4) of the Central Excise Act, 1944 exists in the instant ease but it is
alleged suppression .of facts. in the impugned order. based on the general
altegation. | find that the Appellant No. 1 was found indulging in ctandestine
removal of goods and routed the cash through Shroff/Middlemen/Broker. The
modus operandi adopted by Appellant No. 1 was unearthed during lnvestlgatlon
carried out against them by DGCEI, Ahmedabad. Thus, thlS is a- clear case of
suppression of facts with intent to evade payment of duty. ConSIdermg the facts

of the case, | am of the opinion that the adjudicating authority was justified in-

invoking extended period of limitation on the grounds of suppression of facts.
Since i'nvocation' of extended period of limitation on the grounds of suppression
of facts is upheld, penalty under Section 11AC of the Act is mandatory, as has
been held -by the Hon’ble Supreme Court in the case of M/s. Rajasthan Spinning
&t Weaving Mills reported as 2009 (238) E.L.T. 3 (5C), wherein it is held tnat
when there are ingredients for invoklng extended period of limitation for
demand of duty, imposition ¢f penalty under Section 11AC is ‘mandatory. The
ratio of the said judgment applies to the facts of the present case. |, therefore,
uphold penalty of Rs.7,98,450/- imposed under Section 11AC of the Act.

18. Regarding penalty imposed upon Appellant Nos. 2 to 5 uncjer Rule 26 of
the Rules, | find that the said Appellants were Directors of Appeltant No. 1 and

were looking after day-to day;a’ffair‘s_ qf' Appellant No.1 and were the key persons

of Appellant No. 1 and.were directly involved in clandestine removal of the
goods manufactured by Appellant No. 1 w1thout payment of Central Excise duty
and- without cover of Central Exc1se lnvou:es They were found concerned in

e manufacture and removal of such goods and hence, they were
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knowing and had reasc_jn to believe that the said goods were liable to
confiscation under the Act and the Rules. 1, therefore, find that imposition of

penalty'of Rs.50,000/- each upon Appellant Nos. 2to5 under Rute 26(1) of the
Rules is correct and legal. '

19. In view of ‘above, | uphold the impugned order and reject the appeals of
Appellants No. 1 to 5. |

20.  afreratar gray st At wd ey w1 River 3T a6 F § R smarg |
20. . The appeals filed by the Appellants are disposed off as above.
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